IN THE DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA
| THIRD DISTRICT

THE STATE OF FLORIDA AND
OFFICE OF CRIMINAL CONFLICT
AND CIVIL REGIONAL COUNSEL,

THIRD DISTRICT COURT OF
APPEAL REGION;
CASE NOS.: 3D08-2272
Appellants, 3D08-2537 (Consolidated)

VS.

PUBLIC DEFENDER, ELEVENTH
JUDICIAL CIRCUIT,

Appellee.
‘ /

MOTION FOR CLARIFICATION OF THE OFFICE OF
CRIMINAL CONFLICT AND CIVIL REGIONAL COUNSEL,
THIRD DISTRICT COURT OF APPEAL REGION

Pursuant to Florida Rule of Appellate Procedure 9.330(a), the Office of
Criminal Conflict and Civil Regional Counsel, Third District Court Qf Appeal Region
(“RC3”) respectfully moves this Court for clarification of its footnote decision of
May 13, 2009 affirming the trial court’s denial of RC3’s motion to intervene as
untimely in the cases wherein the Public Defender moved to withdraw for excessive
caseload and a lack of funding with a written opinion, and states:

1. In the opinion, this court stated, “Generally, standing requires ‘a would-

be litigant to demonstrate he or she reasonably expects to be affected by the outcome



of the proceedings, either directly or indirectly.’ Hayés v. Guardianship of
Thompson, 952 So. 2d 498, 505 (Fla. 2006).” State v. Public Defender, Eleventh
Judicial Circuit, 34 Fla. L. Weekly D963 (Fla. 3d DCA May 13, 2009). Under this
definition of standing, RC3 has standing to oppose any motion of the Public Defender
to withdraw because it will be directly affected as section 27;5303(1)(a), Florida
Statutes (2008) requires that it be appointed to the cases from which the Public
Defender withdraws.

2. In affirming the trial court’s denial of RC3’s motion to intervene as
untimely, this court implied RC3 had standing to oppose the Public Defender’s
motions. Id. at D966, n2.

3. RC3requests clarification on thé standing issue with a written opinion
because on March 18, 2009, the Fourth District Court of Appeal issued an opinion in
Johnson v. State, 34 Fla. L. Weekly D596 (Fla. 4th DCA March 18, 2009), whereby
it held that the Office of Criminal Conflict and Civil Regional Counsel, Fourth
District Court of Appeal Region (“RC4”) did not have standing to challenge a Public
Defender’s motions to withdraw from representing indigent defendants.

4.  The Fourth District Court of Appeal concluded in Johnson that because
the Legislature did not specifically provide in the revised version of section 27.5303,

Florida Statutes (2007) that RC4 had standing to object to the Public Defender’s



motions to withdraw, RC4 lacked standing to challenge the withdrawals. /d. Thus,
according to the Fourth District’s reasoning, RC3 may have lacked standing to
oppose the Public Defender’s motions to withdraw.

5. This Court’s decision appears to conflict with the Fourth District’s on
the issue of RC3’s standing to oppose the Public Defender’s motions to withdraw.

6. It is apparent that this Court’s decision on RC3’s standing to oppose the
Public Defender’s motions to withdraw in individual cases based upon a conflict
caused by excessive workload or lack of funding will impact RC3 directly, will have
a future statewide impact on the representation of a large number of indigent clients
by court-api)ointcd counsel in criminal cases, and will most certainly implicate an
indigent criminal defendant’s Sixth Amendment right to counsel.

WHEREFORE, RC3 respectfully requests this Court clarify the iséue that it
has standing to oppose a motion by the Public Defender to withdraw from a case with
a written opinion, and additionally, to extend the time period for RC3 to move to
certify the question to the Supreme Court of Florida as being of great public

importance, and grant it such other relief as this Court deems necessary and proper.

Certificate of Compliance

IHEREBY CERTIFY that this document complies with the font requirements



of Fla. R. App. P. 9.210(a)(2), as the font is 14 point Times New Roman.

(deryn

P. GEORGE, JR.

ida Bar No.: 999921

Certificate of Service

IHEREBY CERTIFY that a true and correct copy of the foregoing was mailed

"on May 28, 2009 to:

Parker D. Thomson
Alvin F. Lindsay

Julie E. Nevins
Matthew R. Bray
Hogan & Hartson, LLP
Mellon Financial Center
1111 Brickell Avenue
Suite 1900

Miami, FL 33131

Chief Judge Joseph P. Farina

Lawson E. Thomas Courthouse Ctr.

175 N.W. First Avenue, 30th Floor
Miami, FL 33128

Linda Kelly Kearson
| General Counsel
Eleventh Judicial Circuit

Lawson E. Thomas Courthouse Citr.

175 N.W. First Avenue, 30th Floor
Miami, FL. 33128

Arthur J. Jacobs

Jacobs & Associates, P.A.
961687 Gateway Bld., Ste. 201-1
Fernandina Beach, FL. 32034

Penny Brill

Don Horm

Office of the State Attorney
E.R. Graham Building
1350 NW 12th Avenue
Miami, FL 33136

Stephen Presnell

General Counsel

Justice Administration Commission
P.O. Box 1654

Tallahassee, FL. 32302

J. Marion Moorman

Robert A. Young

Florida Public Defender Association
P.O. Box 9000-PD

Bartow, FL. 33831-9000



Richard Polin

Office of the Attorney General
444 Brickell Avenue

Suite 650

Miami, FL 33131

Scott D. Makar

Solicitor General

Louis F. Hubener

Deputy Solicitor General
Office of the Attorney General
The Capitol, PL-01
Tallahassee, FL. 32399-1050

Reépectfully submitted,

JOSEPH P. GEORGE, JR.

Criminal Conflict and Civil Regional Counsel
Third District Court of Appeal Region

1501 NW North River Drive

Miami, FL 33125

Tel.: (305) 325-3000

Fax: (305)325-3010

P. GEORGE, JR.
Florida Bar No.: 999921




